
                                                                    
IN THE COURT OF SUB-DIVISIONL JUDICIAL MAGISTRATE(S),  

UDALGURI, BTAD, ASSAM. 

 
 
G.R. CASE NO. 1346/2012 
(U/S  341/323/34  I.P.C.) 

   
 

 STATE 

-Vs- 

1. Dipak Borah 
2. Biren Borah and 
3. Pankaj Borah. 

…………… Accused persons. 
 

 
Present :  Sri A. J. Baishya 

Sub-Divisional Judicial Magistrate(S), 
Udalguri, BTAD, Assam. 
 

  
 Ld. Advocate appeared for the prosecution : 

Mr. D. Dahal, A.P.P.  

 Ld. Advocate appeared for the defence  : 

 Mr. D. Saharia. 

 
Evidence recorded on : 07-05-14, 23-07-14, 28-04-15, 
  08-06-15 and 30-06-2015. 

Argument heard on : 20-11-2015. 

Judgment delivered on :  30-11-2015. 
 
 

J U D G M E N T 

 

1.    The prosecution story as unfolded from the ejahar lodged by one Sri 

Sanjoy  Bharali before Harisinga police station stating inter-alia that on 05-11-

2012 while his brother namely Sri Tirtha Bharali in the noon hour was coming 

from Tangla Town towards his home,  on the way at Arabari the accused 

persons namely Dipak Borah, Biren Borah and two others assaulted him with 



iron rod. As a result his brother sustained injury and was been admitted at 

hospital. So the informant prayed before police for taking necessary action. 

 
2.    After receiving the aforesaid ejahar the Officer-in-Charge of Harisinga 

police station registered a case u/S 341/325/34 I.P.C. started investigating and  

after completing the investigation the Investigating Officer submitted the 

charge-sheet against the accused persons namely Dipak Borah, Biren Borah 

and Pankaj Borah u/S 341/323/34 I.P.C. Hence the prosecution case.   

 
3.  Necessary processes were issued for causing appearance of the accused 

persons before the court. Accordingly the accused appeared. Copies of relevant 

documents were furnished to the accused persons. Then the offence u/S 

279/304(A) I.P.C. was explained to the accused to which all of them pleaded 

not guilty and claimed to the tried. 

 

4.     POINTS FOR DETERMINATION OF THE CASE : 

 
I. Whether the accused persons in furtherance to their common 

intention on 05.11.2012 at about 2-30 P.M. wrongfully 

restrained Tirtha Bharali and thus committed the offence 

punishable u/S 341/34 I.P.C? 

II. If so, whether the accused persons in furtherance to their common 

intention on the same day, time and place voluntarily assaulted 

Tirtha Bharali and thus committed the offence punishable u/S 

323/34 I.P.C? 

 

5.   During the trial the prosecution has examined as many as 10 PWs to 

bring home the case. As the injured person Tirtha Bharali was not been listed by 

the investigating agency hence he has been examined as court witness as CW 1. 

Accused persons were been examined u/S 313 Cr.P.C. The defence denied to 

give any evidence. Then argument has been heard from both sides and on close 

of trial I have come into the following decisions.  

 
DISCUSSION, DECISION AND REASONS FOR THE DECESION: 

 
6.   PW 1 Sri Sanjoy Bharali, the informant of the case has stated in 

his evidence that on the day of incident he was to produce his brother to 



Harisinga PS. But receiving the information he went to the place of incident and 

found his brother lying in unconscious in a pool of blood and accordingly he took 

his brother to Harisinga PHC and after that he informed the police. Police came 

to the hospital, took  statement of the injured person and after that he lodged 

the ejahar.  

  He replied in a question asked by the defence in the cross-

examination that the accused persons filed a case against his brother on one day 

before he filed this case. 

 
7.   PW 2 Sri Sailendra Medhi deposed in his testimony that on the day 

of incident he was coming from Tangla and found to see accused Biren Borah 

was fighting with somebody. But he did not stop there and came home. 

 
    In the cross-examination PW 2 has stated that he did not see 

Tirtha Bharali at the place of occurrence. Further he replied that the accused 

persons filed a case against his uncle and cousin on one day before filing of this 

case. 

    
8.   PW 3 Sri Ramesh Borah has stated in his deposition that on the 

day of occurrence at about 3-00 P.M. he was coming from Tangla and found to 

see that Dipak Borah was fighting with some people. But this witness remained 

silent whether he found Tirtha Bharali at the place of occurrence. Further he 

deposed in his testimony that on the day of incident he was coming along with 

PW 2 from Tangla. 

 
9.   PW 4 Smt. Muneswari Borah deposed in her evidence that she is a 

neighbour of the informant and on the day of incident she found to see Tirtha 

Bharali was been carried to his house on the bike of the informant. 

 
    In the cross-examination PW 4 has replied that she also filed a 

case against the accused persons for some other matter and in that case the 

accused persons were been acquitted.  

 
10.   PW 6 Sri Dulal Deka, the VDP Secretary, has deposed in his 

evidence that on being requested by the 2nd Officer of Harisinga PS he went to 

the place of occurrence and found to hear that one Tirtha Bharali fell down from 

his bicycle under influence of liquor and sustained injury. Further replied in his 



cross-examination  that Tirtha Bharali, on the day of occurrence, consumed 

heavy liquor at the house of one Chakra Boro. Further deposed that on the 

previous day of the incident victim Tirtha Bharali involved in altercation with 

accused persons Pankaj and Dipak and regarding this incident accused Dipak 

Borah lodged one case against Tirtha Bharali. 

 
11.   PW 7 Dandadhar Boruah deposed in his evidence that on the day 

of occurrence he was coming to his home carrying paddy and on the way he 

found to see a person fell down from his bicycle and sustained injury.  

 
     In the cross-examination this PW has replied that the name of the 

person is Tirtha Bharali. 

12.   PW 9 Smt. Sabita Boro deposed in her evidence that the incident 

took place around 3 years before ; but she is not aware of the whole fact of the 

incident. She replied in her cross-examination that on the day of incident 3 nos. 

of persons came to their house under influence of liquor and accused person 

took their bicycle on that day.  

 
13.   Accused persons in their statement u/S 313 Cr.P.C. denied all the 

allegations leveled by the prosecution witnesses and further submitted that it is 

Tirtha Bharali who assaulted them and they had filed a case in regards to the 

incident and to save his skin this case was been filed against them.  

 
14.   Learned defence counsel in his lengthy argument submitted that 

this is a concocted case filed against the accused persons to save the skin of the 

victim person from the case lodged by the accused persons against him. Learned 

defence counsel further submitted that it is not required to prove by the accused 

persons that a case was been filed by them as the prosecution witnesses 

themselves admitted the fact that the accused persons filed a case against 

Tirtha Bharali on the previous day before this case was been filed. Learned 

defence counsel further submitted that prosecution witness i.e. PW 1, PW 2, PW 

3, PW 4 are interested witnesses and they are having vested interest against the 

accused persons. Hence their testimony can not be believed as they are not 

credible & trustworthy witnesses. Further ld. Defence counsel submitted that it is 

been proved from the testimonies of PW 6, PW 7, PW 8 and PW 9 that on the 

day of occurrence Tirtha Bharali was coming on his bicycle & under influence of 



liquor, he fell down from his bicycle and sustained injury. This story was been 

made concocted and taking the pretext of injury this false FIR was been lodged 

against the accused persons to save their skin from the case lodged against 

them. 

 
15.   Learned defence counsel in this case has not disputed the fact of 

injury. But it is appeared from the evidence recorded by this court that there are 

two stories i.e. one story is the allegation of assault by the accused persons and 

the other is the victim person himself fell down from his bicycle under influence 

of liquor. The defence also have succeeded in proving the fact that there is 

another case filed by the accused persons against Tirtha Bharali and thereby has 

been able to create doubt about the trustworthiness on the prosecution 

witnesses. 

 
16.   Here in this case we have two stories; one been advanced by the 

prosecution and another been in favour of the accused persons. As it is a settled 

principle of law that when there are two stories one in favour of the prosecution 

and another in favour of the defence having equal weightage, the story in favour 

of the accused person to be considered.  

 
17.   Considering the every aspects of the case that comes in the 

evidence before this court, in my opinion, the prosecution has failed to prove its 

story beyond reasonable doubt. Accordingly the accused persons are acquitted 

from the charge u/S 341/323/34 I.P.C. and set them at their personnel liberty 

forthwith and discharge their bail bonds, if any.  

18.   The seized articles be returned back to the respective owner if it 

was not done earlier by the I.O. 

 
19.   The judgment is given under my Hand and Seal of this court on 

this 30th  day of November, 2015. 

 

Dictated and corrected by me: 

 
 

   (Sri A.J. Baishya)               (Sri A.J. Baishya) 
         SDJM(S)                                     SDJM(S)   
   Udalguri, BTAD, Assam.               Udalguri BTAD, Assam.  



 

 

 

APPENDIX 

 
A. Prosecution witnesses : PW 1 Sri  Sanjoy Bharali 
     PW 2 Sri  Sailendra Medhi 
     PW 3 Sri Ramesh Borah 
     PW 4 Smt. Muneswari Borah 
     PW 5 Smt. Malati Medhi 
     PW 6 Sri Dulal Deka 
     PW 7 Sri Dandadhar Baruah 
     PW 8 Sri Chakradhar Boro 
     PW 9 Smt. Sabita Boro and 
     PW 10 Sri Giridhar Sarma. 
          
B. Defence witness  : Nil. 

C. Court witness  : CW1 Sanjoy Bharali. 
 
D. Documents exhibited : Ext. 1 – Ejahar. 
     Ext. 2 – Sketch map 
     Ext. 3 – Seizure list. 
     Ext. 4 – Charge-sheet. 

 

 

Sub-Divisional Judicial Magistrate(S)  

           Udalguri BTAD, Assam. 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 


